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Abstract:

As cross-border electronic commerce (CBEC) has become a new path
to serve the Belt and Road (B&R) Initiative, it is imperative to develop
an efficient, convenient and simple online dispute resolution (ODR)
mechanism to facilitate the CBEC among the B&R countries. This study
examines the legislative practice of the European Union (EU), the United
Nations Commission on International Trade Law (UNCITRAL), and
the Organization of American States (OAS) in the ODR mechanisms
for CBEC. The findings provide reference and inspiration for China’s
essential role in developing an ODR mechanism for CBEC among the
B&R countries. Legally, ODR for CBEC between the B&R countries
is essentially an innovative combination of rule by technology and
rule by private law. In light of related principles (e.g., special consumer
protection, procedural fairness, and consumers’ personal information and
data protection), China should develop an ODR mechanism (involving
compromise, mediation, online arbitration, and online court) for CBEC
among the B&R countries based on China’s experience in the ODR for
CBEC.
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Legal Dilemmas in Existing Dispute Resolution Methods for CBEC between the
B&R Countries and ODR as a Solution

S

ince the B&R Initiative was introduced in 2013, the CBEC between China and other B&R
countries has been flourishing. From January to September 2019, China’s CBEC retail
exports to some B&R countries (including Cambodia, Kuwait, United Arab Emirates, and Austria)
recorded a year-on-year growth of more than 100 percent, obviously higher than the overall growth
of China’s foreign trade (Yuan, 2019). At present, the CBEC between China and the B&R countries
is characterized by the rapid expansion in the scope of online commerce, frequent cross-border
consumption, and diverse types of traded commodities. Additionally, the Chinese markets provides
a new source of economic growth for the B&R countries. Clearly, CBEC has become a new path to
serve the B&R Initiative in recent years. There exist various kinds of civil and commercial disputes
(e.g., delay in delivery of goods, non-compliance of goods or online services, and defects in goods or
online services) in the CBEC between the B&R countries. The existing two ODR methods shown
in Table 1 (including online mediation offered by International Commercial Mediation Center for
Belt and Road Initiative (the Mediation Center) and online arbitration offered by China International
Economic and Trade Arbitration Commission) are suitable resolving civil and commercial disputes
arising from large commodity transactions in modern industrial and commercial societies, but not
commercial disputes arising from small-value transactions in CBEC.①
Table 1 Legal Dilemmas Faced by Existing Dispute Resolution Methods for CBEC between the B&R Countries
Type of Dispute
Resolution

Legal Ground

Cost of Remedy

Compromise

Consensus-based

Zero or low cost

Online
mediation

High cost of remedy: The
Mediation Rules of
mediation fee is 8,750
B&R International
yuan for a dispute with the
Commercial
value of subject matter of
Mediation Center
500,000 yuan or below.

Time Limit for Dispute
Resolution
Deter mine the time limit
for c omprom ise t h roug h
negotiation
The two disputing parties
can determine the time limit
for dispute resolution. If the
time limit is not determined,
the mediator should complete
online mediation within 42
days, except when the time
limit is extended for justified
reasons.

① According to statistics, the average value per CBEC transaction is usually below USD 100.
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Effect of Dispute Resolution
No direct and effective crossborder enforcement methods
The mediation agreement is
legally bi ndi ng on the t wo
disputing parties, but there are no
direct and effective cross-border
enforcement methods for the
mediation agreement.
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High cost of remedy: If the
value of subject matter is
below 100,000 yuan, the
arbitration fee is equal to
5 percent of the amount of
money in dispute but not
less than 4,000 yuan. For
a foreign-related case, a
case filing fee of 10,000
yuan will be additionally
charged.

A quick dispute resolution
procedure is applicable. The
arbitrational tribunal should
make an arbitral award within
15 days after its founding,
u n le s s t h e t i m e l i m it i s
extended for justified reasons.

Online
arbitration

Online Arbitration
Rules of China
International
Economic and
Trade Arbitration
Commission

Litigation

Time-consuming remedy: In
accordance with Article 270
of the Civil Procedure Law
Law of the PRC on the
Hig h cost of remedy: of the People’s Republic of
Laws Applicable to
high attorney’s fees and China (hereinafter referred to
Foreign-related Civil
litigation expense
as “Civil Procedure Law”), the
Relations
trial of a foreign-related civil
case by a people’s court will
take at least six months.

① By December 17, 2020, China
had signed with a total of 138
countries to jointly construct the
B&R regions. Among them, 116
countries have acceded to the
New York Convention. According
to bilateral agreements, only 28
countries have signed with China
to recognize and enforce each
other’s court judgements. Countries
that have not yet signed bilateral
agreements with China may apply
for recognition and enforcement
of Chinese court judgments
in accordance with the legal
provisions of the foreign countries
and the principle of reciprocity.
② According to the Rule of
Law Index (a global governance
index) 2019 released by the
World Bank, the B&R countries
a re categor i zed a s reg ion s
with a low level of the rule of
law. Therefore, cross-border
enforcement of arbitral awards or
court judgments across the B&R
countries is unpredictable and
may even fail.

Owing to the legal dilemmas (e.g., high cost of remedy, time-consuming dispute resolution, and
lack of effective cross-border enforcement methods), existing dispute resolution methods for CEBC are
obviously not conducive to stable and orderly implementation of CEBC transactions between China and
the B&R countries. This limitation further results in a crisis of trust, posing a barrier to many potential
users of CBEC; it is almost impossible to protect their legal rights through existing dispute resolution
methods (Cortés, 2015).
In this context, it is imperative to develop an efficient, simple, enforceable, and low-cost ODR
mechanism, which is a logical solution to the disputes arising from the daily high-volume and smallvalue CBEC transactions. Article 73 of E-Commerce Law of the People’s Republic of China (effective
as of January 1, 2019) provides a legal basis for China to take the initiative in formulating legal rules
of international e-commerce, win the right to speak in the development of CBEC, and lead and/
or participate in the formulation of international rules of CBEC. Hence, this offers an opportunity
for China to play a dominant role in developing a just and efficient legal system of ODR for CBEC
between the B&R countries. Undoubtedly, this will be crucial to the sustainability of CBEC between
China and the B&R countries, and will remarkably increase the confidence of consumers in CBEC
transactions.
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Global and Regional Legislative Practices and Its Inspiration Concerning the
ODR for CBEC
Globally, there are two representative legislative patterns for developing the legal system of ODR
for CBEC. The first option is the comprehensive legal framework, comprising the laws in the Directive
2013/11/EU of the European Parliament and of the Coucil on Alternative Dispute Resolution for
Consumers (hereinafter referred to as “Directive on ADR for Consumers”) and the Regulation on Online
Dispute Resolution for Consumers (hereinafter referred to as “Regulation on ODR for Consumers”)
(both were adopted by the EU in 2013 and have been in effect since 2016). The two legislative documents
are interrelated and complementary, and have a rigid binding force. The second option comprises the
Technical Notes on Online Dispute Resolution (hereinafter referred to as “Technical Notes”) (adopted
by the UNCITRAL in 2016) and Model Law/Cooperative Framework for Electronic Resolution of
Cross-Border E-commerce Consumer Disputes (hereinafter referred to as “Model Law”, a proposal
submitted by the US to the OAS in 2010) (Rule, Rogers & Duca, 2010, pp. 234-236). Neither of these
has a binding force, but they highlight the guiding functions for soft law dispute resolution for CBEC
which is a universal and common problem faced by many countries. Therefore, this study examines the
representative legislative practice in the ODR for CBEC worldwide to provide a template and reference for
China’s essential role in developing an ODR mechanism for CBEC between the B&R countries.
Global and Regional Legislative Practices for the ODR for CBEC
The EU’s ODR mechanism for CBEC.
Promoting the EU’s development of CBEC and enhancing consumers’ confidence in online
transactions are an important part of the EU’s Digital Single Market Strategy. This is an efficient,
effective, and convenient remedy mechanism for out-of-court consumers (including consumers in CBEC)
and is a major path, by which to achieve the goal. Hence, the EU promulgated the Directive on ADR for
Consumers and the regulation on ODR for Consumers. The regulation on ODR for Consumers is built
on the Directive on ADR for Consumers. Therefore, the legal framework of the ODR platform operation
includes these aforesaid two legislations. Directive on ADR for Consumers ensures that consumers
within the EU’s territory can seek help from certified ADR institutions when encountering online
transaction disputes with merchants. The certified ADR institutions must comply with the binding quality
requirements. The EU members could make a list of members of certified ADR institutions and submit
the list to the European Commission. The detailed information about certified ADR institutions (including
names, the scope of jurisdiction, procedural rules, and fees) will be published and publicly available on the
ODR platform in all official languages of the EU members.
The ODR platform was launched in January 2016 and opened to the public on February 15, 2016.
The ODR platform offers a full range of functions and was developed as an interactive Web interface.
It provides consumers and merchants with a single entry point and is committed to resolving disputes
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arising from online transactions without resorting to the courts. Specifically, the functions of the ODR
platform were designed and developed in accordance with Paragraph 4 of Article 5 of The regulation
on ODR for Consumers so that the disputing parties can resolve disputes online through an electronic
case management system. The ODR platform allows consumers to initiate the resolution procedure
by submitting complaints to merchants electronically and allows merchants to identify qualified ADR
institutions. If both parties agree on the choice of an ADR institution, the complaint is sent to the ADR
institution, and then the ADR institution attempts to resolve the dispute in accordance with its own
procedural rules. Figure 1 shows the dispute resolution process of the ODR platform.
Figure 1 Dispute Resolution Procedure of the ODR Platform

Consumer
complaint

Complaint to the merchant

ADR institution
recommended
by the merchant

The proposal is
submitted to the
consumer

No consensus on the
selection of ADR institution

Or

The merchant rejects the
complaint or makes no response
through the ADR institution.

Or

The disputing parties should reach a consensus
on the selection of an ADR institution;
otherwise, the complaint is automatically
terminated.

The consumer
accepts the
proposal.

The proposal is sent
to the consumer.

The procedure from complaint
submission to dispute resolution is
completed within 120 days.
The time limit for dispute resolution by the ADR institution is
90 days.
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The EU’s ODR platform offers an alternative dispute resolution solution in addition to the small
claim procedure and provides a centralized and multilingual center for the resolution of CBEC
disputes. According to the European Commission’s report on the operation of the ODR platform in the
first and second years (2017 and 2018), up to 42 percent of the disputes submitted to the ODR platform
had been directly resolved. Up to September 2019, three and a half years after the launch of the ODR
platform, the ADR/ODR framework had not yet been fully utilized, and its potential was yet to be fully
tapped. This may be due to the following reasons (including but not limited to): (a) The two disputing
parties must agree on the selection of an ADR institution within 30 days; otherwise, the complaint will
not be further addressed; in practice, this hinders the determination of ADR entities; (b) In accordance
with Article 12 of the Directive on ADR for Consumers, the outcomes of dispute resolution determined
by an ADR institution have no binding force; (c) The ADR institutions within the EU have not yet
developed uniformly, and the highly dispersed ADR institutions have yet to establish their respective
procedural rules (Stegner, 2017, p. 356).
The UNCITRAL’s Technical Notes.
Whether in developed or developing countries worldwide, ODR provides an important opportunity
for both parties in CBEC to resolve disputes. Therefore, the UNCITRAL formed Working Group III in
June 2010 to legislate on ODR and terminated the legislation work in December 2016. From 2010 to 2016,
Working Group III held a total of 12 meetings on how to formulate global ODR rules for CBEC.
However, the members of the UNCITRAL came from different legal systems and failed to reach
a consensus on procedural rules for ODR. Hence, the UNCITRAL resolved at its 48th session in 2015
to use a non-binding illustrative document to reflect the elements of the ODR procedure. At its 49th
session on December 13, 2016, UNCITRAL adopted the aforesaid UNCITRAL Technical Notes on
Online Dispute Resolution (hereinafter referred to as “Technical Notes”.) The Technical Notes comprises
12 sections. In addition to the introduction and principles, definition, functions, and responsibilities of
ODR, the Technical Notes mainly describes the provisions of the ODR procedure. The ODR procedure
comprises three stages. First, negotiation. The disputing parties directly negotiate through the ODR
platform without the participation of any neutral third party. If the two parties do not reach a compromise
within a reasonable time, the procedure proceeds to the next stage. Second, assisted conciliation.
The ODR managers① appoint a neutral party in communicating with the disputing parties to reach a
compromise. If assisted conciliation is not concluded within a reasonable time, the procedure proceeds to
the next stage. Third, the final stage. The Technical Notes merely makes a general statement, but does not
stipulate specific details such as the nature and possible form of the final stage.② Figure 2 shows the ODR
procedure.

① The ODR managers can be independent of the ODR platform or a constituent part of the ODR platform.
② The authority granted by the UNCITRAL to Working Group III is limited; in particular, there is no consensus on the possible options at the final stage of
ODR. To maintain the integrity of the outcome document, this helps users understand the scope of the ODR process as a whole. The finalized Technical Notes
only retains an illustrative paragraph for the final stage of ODR. See the Report of Working Group III (Online Dispute Resolution) on the Work of Its Thirty- third
Session (New York, 29 February–4 March 2016). Retrieved September 28, 2020, from the website of the UNCITRAL: https://undocs.org/zh/A/CN.9/868.
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Figure 2 ODR Procedure via ODR Platform
Stage 1

Negotiation

The dispute is
resolved

End of ODR

Stage 2

The dispute is
not resolved

Mediation along
with negotiation

The dispute is
resolved

End of ODR

Stage 3

The dispute is
not resolved

Final stage

The dispute is
resolved

End of ODR

Although the Technical Notes has no binding force, the UNCITRAL has observed its benefits in two
aspects: (a) It may make a significant contribution to the resolution of disputes arising from CBEC by
developing various systems; (b) It greatly contributes to the development and use of ODR systems among
all countries, ODR platforms and disputing parties. Therefore, the UNCITRAL recommends that all
countries and other parties concerned follow the Technical Notes when they design and implement ODR
systems for CBEC.
The OAS’ model rules on ODR for CBEC.
In 2003, the OAS held the Seventh Inter-American Specialized Conference on Private International
Law (CIDIP-VII), aiming to build a private law framework for the OAS members. In 2005, the Judicial
and Political Affairs Committee (the Permanent Council of the OAS) and OAS members recommended
the CIDIP-VII should focus on the protection of consumer rights, and the recommendation was accepted.
The proposals submitted by the delegations of Brazil, Argentina, and Paraguay in December 2009 and
by the Canadian delegation in January 2010 all mentioned the invalid selection of legal provisions in
consumer contracts and applicability of mandatory laws to consumers’ habitual residence in most cases.
In this regard, Office of the Legal Adviser, the U.S. Department of State believed that it was necessary to
develop a global consumer ODR system in parallel with the existing judicial system because this would
not only meet the requirements of the proposals from Brazil and Canada, but also prevent the dilemma in
governing law and jurisdiction, the burden of rights relief, and unfairness in the application of the law. In
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February 2010, the US submitted the revised proposal Model Law to the OAS.①
The Model Law will use ODR technologies to provide dispute resolution methods (e.g.,
negotiation, mediation, and arbitration) for cross-border consumer claims of not more than
US$10,000 across the OAS members. Specifically, the ODR procedure comprises three stages.
(a) Internet negotiation. The buyer can notify the merchant of the dispute resolution proposal
electronically within six months after an online transaction, and the merchant must reply within
seven calendar days upon receipt of the proposal. If the merchant does not reply, the ODR procedure
automatically proceeds to the online arbitration stage. If the merchant replies to the proposal,
the merchant can choose to accept or reject the buyer’s proposal and propose a new solution for
negotiation between the two parties. The compromise agreement concluded by both parties has
a binding force. If the two parties fail to reach a compromise within 20 calendar days after the
buyer’s submission of the proposal, the ODR procedure will proceed to the second stage. (b) Online
arbitration. At the online arbitration stage, the manager of the ODR system of the merchant’s
home country selects an ODR provider from the list of available ODR providers, and the ODR
provider appoints an online arbitrator. The appointed online arbitrator receives the dispute-related
contents communicated between the two parties at the negotiation stage, reaches an agreement
by communicating with the two parties, and makes final and binding arbitral awards. The arbitral
awards must be made within 20 days after the appointment of the online arbitrator. (c) Effective
enforcement of dispute resolution outcomes. The merchant should perform the arbitral awards
voluntarily within seven days. Meanwhile, the ODR provider confirms with the buyer whether the
merchant has abided by the arbitral awards made by the online arbitrator. If the buyer states that
the merchant has not abided by the arbitral awards, the ODR provider may refer the case to a local
consumer protection institution in the home country of the merchant, thus urging the merchant
to abide by the arbitral awards by taking appropriate measures (e.g., taking direct law-enforcing
actions, seeking help from a third-party online payment service provider, or referring the case to a
debt collection agency).
Differences among the three ODR mechanisms.
This study examined the development profile of the representative legal systems of ODR for CBEC
worldwide, finding that the ODR rules for CBEC formulated by the EU, UNCITRAL, and OAS do not
tend to converge but are different in some aspects (as described in Table 2).

① The revised proposal of the US focuses on developing a feasible consumer protection framework in the following ways: (a) The ODR system of the OAS
provides an electronic and rapid cross-border, cross-language and cross-jurisdiction dispute resolution and enforcement mechanism for CBEC disputes, thus
increasing consumer confidence in e-commerce; (b) The Model Law is mainly intended to resolve CBEC disputes arising from non-performance of contract,
non-delivery, and non-compliance of delivered goods or services; (c) The Model Law establishes a low-cost dispute resolution system that is proportional
to the value of subject matter of CBEC transactions; (d) The Model Law recommends that the OAS members formulate legal action provisions concerning
consumer protection; (e) The Model Law requires that the OAS members establish consumer protection agencies and grant them the right to assist consumers’
access to right relief, thus enabling them to establish cooperative relations with their foreign peers, and promoting smooth enforcement of cross-border
judgments on consumer rights relief (Rule, Rogers & Duca, 2010, pp. 234-235).
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Table 2 Differences among the ODR Mechanisms for CBEC Formulated by the EU, UNCITRAL, and OAS
Type of
Difference
Entity

EU

UNCITRAL

OAS

Legal Force of
ODR Rules for
CBEC
The Directive
on ADR for
Consumers
and Regulation
on ODR for
Consumers are
legally binding.
The Technical
Notes is a nonbinding illustrative
document.

The Model Law
is a non-binding
draft.

How to Select an ODR
Provider

Governing Law for
ODR

Legal Force
of Dispute
Resolution

Cross-border Enforcement
Mechanism

The two disputing parties
select an ODR provider
The ADR institution
through negotiation;
resolves a dispute per Not binding Not available
otherwise, the complaint
its procedural rules.
is terminated and resolved
through other channels.
Not available

Not binding Not available

The non-local theory
integrates contract
laws, general
legal principles
(e.g., fairness,
The regulatory authority
reasonableness,
designates an ODR
and goodwill) and Binding
institution for the two
business practices
disputing parties.
(Xue, 2014).

A local consumer protection
institution in the home
country of the merchant
urges the merchant to abide
by the arbitral awards by
taking appropriate measures
(e.g., taking direct lawenforcementactions, seeking
help from a third-party
online payment service
provider, or referring the
case to a debt collection
agency)

Inspiration for China’s Essential Role in Developing an ODR Mechanism for CBEC between
the B&R Countries
The existing ODR mechanisms for CBEC developed by the EU, UNCITRAL, and OAS are different
in terms of the design of ODR procedure, governing law, the legal force of dispute resolution, and effective
cross-border enforcement. However, they undoubtedly provide referential examples for China’s essential
role in developing an ODR mechanism for CBEC between the B&R countries. In addition, we can
abstract common rules on the ODR for CBEC and learn from these ODR mechanisms.
Efficient and convenient dispute resolution.
In sharp contrast to the characteristics of cross-border judicial relief (e.g., lengthy procedure and long
processing time for rights relief), ODR for CBEC is characterized by efficient and convenient dispute
resolution. This is mainly embodied in two aspects. First, the time for dispute resolution should be short,
namely, the time span from the submission of a consumer’s complaint to a dispute resolution institution
to the resolution of the dispute should not be too long. For example, the Directive on ADR for Consumers
and the Regulation on ODR for Consumers promulgated by the EU expressly stipulates that the maximum
time limit from submitting a consumer’s complaint to the negotiation and dispute resolution by an ADR
institution should be 120 days. Specifically, the disputing parties should agree on the selection of an ADR
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institution within 30 days, and the ADR institution should resolve the dispute within 90 days. In addition,
the Model Law promulgated by the OAS stipulates that the maximum time limit from complaint submission
to dispute resolution should be 40 days. The negotiation between the disputing parties should be completed
within 20 days, and online arbitration should also be completed within 20 days. Second, the different stages
of the ODR procedure should be interconnected orderly and efficiently. Both the Technical Notes and Model
Law stipulate that if the disputing parties fail to reach a consensus, the ODR procedure should immediately
proceed to the second and third stages, thus encouraging the resolution of the dispute. Such procedural
designs are in line with consumers’ appeal for rapid resolution of online disputes without violating the
autonomy of the disputing parties. Otherwise, it will remarkably discount the original intention of ODR.
Low-cost dispute resolution.
The cost of dispute resolution poses a major challenge to the ODR mechanism for CBEC. The
existing cross-border judicial system is more suitable for civil and commercial disputes caused by large
commodity transactions in modern industrial and commercial society. Therefore, the cost of remedies,
such as lawyer service fees, litigation fees, and other fees, is expensive. Owing to the large value of subject
matter involved, the two disputing parties are usually willing to pay various expenses of rights relief. As
mentioned above, each CBEC transaction is averagely valued at not more than US$100; consumers are
unlikely to pay a remedy fee of more than US$100 to resolve a transaction dispute involving an amount of
US$100. According to the cost-benefit analysis, any ODR proposal that attempts to provide the same level
of judicial procedure for the resolution of a multimillion-dollar consumer dispute is bound to fail (Rule et
al. 2010, pp. 234-236) and will deter consumers. Therefore, cost-effectiveness is crucial to the resolution of
CBEC disputes. For example, the Model Law expressly stipulates that the ODS system developed by the
OAS specifically for small-value consumer disputes is open to consumers free of charge and will charge
merchants not more than 10 percent of a consumer’s claim.
Hierarchical dispute resolution methods.
Hierarchical resolution means reaching a compromise between the disputing parties. CBEC disputes
are addressed more economically and effectively through a hierarchical procedure and multiple channels.
The hierarchical dispute resolution procedure includes three steps: (a) Negotiation. The two disputing
parties try to resolve the dispute through electronic communication without the intervention of any neutral
third party. (b) Assisted conciliation. Using the information management skills, the neutral third party (e.g.,
a mediator) helps the disputing parties translate the representation of the dispute and encourages them to
reach a friendly agreement. (c) Online arbitration. Owing to the difficulties in applying domestic law to
resolve CBEC disputes and the increasing number of reputable consumer dispute arbitration agencies,
consumers will be gradually inclined to resort to online arbitration (Cortés, 2015). Online arbitration is
final and binding on both parties. Compared with negotiation and assisted conciliation, online arbitration
is more formal because of its “quasi-judicial nature.” Because of its civil nature, online arbitration is
slightly inferior to litigation but is much quicker in dispute resolution. In sum, the Technical Notes and the
Model Law provide consumers with hierarchical dispute resolution methods. On the one hand, consumers
can select a specific dispute resolution method according to their judgment regarding the severity of the
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dispute (if at all) and the results of their communication with the merchants; on the other hand, hierarchical
dispute resolution methods are suitable only for the small-value CBEC disputes.
Effective cross-border enforcement mode.
If the results of ODR for CBEC are not enforced effectively, this poses a great obstacle to ODR
and will remarkably reduce the attractiveness and trust of ODR to the two disputing parties–especially
the consumers. Consumer claims should rely on the goodwill of merchants if the outcomes of dispute
resolution cannot be effectively enforced; this is largely illusory protection (Hanriot, 2016, p. 4). As
mentioned above, for the cross-border enforcement of small-value claims, the judicial system is difficult,
expensive, and slow for consumers. In this context, the advantages of private enforcement are emerging,
and enforcement bodies have changed from public institutions to private third parties. Specifically,
e-commerce trading platforms and financial intermediaries act as the role of middleman (Gao, 2018). Most
successful ODR providers (e.g., eBay, PayPal, and ICANN) rely on private enforcement mechanisms.

Legal Essence and Practical Exploration of China’s Essential Role in Developing
an ODR Mechanism for CBEC between the B&R Countries
Legal Essence of ODR for CBEC between the B&R Countries
According to the analysis of the aforesaid Directive on ADR for Consumers, Regulation on ODR
for Consumers, Technical Notes, Model Law, and the inspiration for China’s essential role in developing
an ODR mechanism for CBEC between the B&R countries, we can conclude that the ODR for CBEC
between the B&R countries is not a reinterpretation, reconstruction, or re-creation of private law rules;
instead, such ODR mechanisms are intended to resolve legal disputes arising from the purchase of highvolume and small-value cross-border goods or services through Internet technologies under the premise
of observing the basic principles for civil and commercial dispute resolution (especially consumer
protection), namely, under the premise of rule by private law. In a word, the ODR for CBEC between the
B&R countries is an innovative combination of rule by technology and rule by private law.
The essence of rule by private law is to use the legal principles of related laws (e.g., Contract Law,
Consumer Protection Law, and E-commerce Law), specific transaction rules on e-commerce, and
commercial transaction practices as the governing laws of dispute resolution. The determination of
merchants’ liability for breach should be governed by the agreement between the disputing parties and
provisions of the Contract Law. Consumer protection should be governed by the provisions of consumer
rights and merchant obligations under the Consumer Protection Law. Disputes may be resolved in the
ways specified in the Consumer Protection Law and E-commerce Law, including negotiation, assisted
conciliation with the participation of a third party, online arbitration, and online court. Rule by technology
means that consumer disputes are resolved online through information and communication technologies
(ICTs), and that ODR is accomplished through the synergistic effect of diverse dispute resolution methods
and ICTs. In other words, consumer disputes are resolved by means of technologies in a digital era
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(Cortés, 2017, p. 94). Undoubtedly, this increases the channels of dispute resolution and is a new approach
to justice. The ODR mechanism will bring about the following (including but not limited to) changes.
First, the disputing parties can resolve disputes online in a non-face-to-face manner or even through
asynchronous communication. The convenience of ODR will greatly reduce human, material, and
financial costs. Second, ODR emphasizes the function of data collection, providing various ways for the
development and improvement of algorithms, which can be used to identify different types of disputes and
develop a variety of effective dispute resolution strategies (Katsh & Rabinovich-Einy, 2019, p. 67). Third,
the B&R countries have more complex language backgrounds than the EU countries; therefore, the ODR
for CBEC between the B&R countries should emphasize that a multilingual ODR platform should be
developed to achieve barrier-free communication between the disputing parties from different language
backgrounds, thus preventing language communication barriers from retarding the ODR process. Fourth,
the cost and complexity of cross-border public law enforcement pose an obstacle to effective rights relief,
making rights relief inaccessible to consumers, whereas private enforcement mechanisms are considered
to be a more effective solution within the ODR framework. These private enforcement mechanisms
include the incentive mechanisms for enforcement and the automatic enforcement mechanisms for results.
Specifically, the former mechanisms include online reputation mechanisms, feedback and rating, and trust
marks, and the latter mechanisms include escrow accounts and refund mechanisms.
Practical Exploration of ODR for CBEC
In accordance with Paragraph 2 of Article 73 of the E-commerce Law, China should actively develop
a dispute resolution mechanism for CBEC between China and other countries or regions. To solve the
deep-seated and institutional problems faced during the development of CBEC, China has successively
set up 105 comprehensive pilot CBEC zones in five batches including China (Hangzhou) Comprehensive
Pilot CBEC Zone since 2015.① Hence, this provides a replicable and practicable experience for promoting
the healthy development of CBEC in China. China has carried out the following practical exploration of
the ODR mechanisms for CBEC.
Since Guangzhou was authorized to build a national pilot CBEC zone in January 2016, the CBEC in
Nansha District, Guangzhou, has grown by leaps and bounds. Because of the special nature of CBEC,
Internet consumption is faced with several problems such as delays in performance, non-conforming

① The 105 comprehensive pilot CBEC zones are as follows: (a) China (Hangzhou) Comprehensive Pilot CBEC Zone approved by the State Council on March
7, 2015; (b) The second batch of comprehensive pilot CBEC zones in 12 cities (including Tianjin, Shanghai, Chongqing, Hefei, Zhengzhou, Guangzhou,
Chengdu, Dalian, Ningbo, Qingdao, Shenzhen, and Suzhou) approved by an executive meeting of the State Council on January 6, 2016; (c) Comprehensive
pilot CBEC zones in 22 cities (including Beijing, Hohhot, Shenyang, Changchun, Harbin, Nanjing, Nanchang, Wuhan, Changsha, Nanning, Haikou,
Guiyang, Kunming, Xi'an, Lanzhou, Xiamen, Tangshan, Wuxi, Weihai, Zhuhai, Dongguan, and Yiwu) approved by the State Council on July 24, 2018;
(d) Comprehensive pilot CBEC zones in 24 cities (including Shijiazhuang, Taiyuan, Chifeng, Fushun, Hunchun, Suifenhe, Xuzhou, Nantong, Wenzhou,
Shaoxing, Wuhu, Fuzhou, Quanzhou, Ganzhou, Jinan, Yantai, Luoyang, Huangshi, Yueyang, Shantou, Foshan, Luzhou, Haidong, and Yinchuan) approved
by the State Council on December 24, 2019; (e) Comprehensive pilot CBEC zones in 46 cities, districts and prefectures (including Xiongan New District,
Datong, Manzhouli, Yingkou, Panjin, Jilin, Heihe, Changzhou, Lianyungang, Huaian, Yancheng, Suqian, Huzhou, Jiaxing, Quzhou, Taizhou, Lishui, Anqing,
Zhangzhou, Putian, Longyan, Jiujiang, Dongying, Weifang, Linyi, Nanyang, Yichang, Xiangtan, Chenzhou, Meizhou, Huizhou, Zhongshan, Jiangmen,
Zhanjiang, Maoming, Zhaoqing, Chongzuo, Sanya, Deyang, Mianyang, Zunyi, Dehong Dai and Jingpo Autonomous Prefecture, Yan'an, Tianshui, Xining,
and Urumqi) approved by the State Council on April 27, 2020.
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delivered goods or services, and false advertising. To solve the above problems and develop an effective
ODR mechanism for CBEC, the People’s Mediation Committee for CBEC was established in Nansha
District, Guangzhou City, in January 2018. The Committee is a civil organization that is committed to
mediating civil and commercial disputes between different enterprises and between enterprises and
customers. It plays an irreplaceable role in preventing and resolving intractable disputes in the CBEC
industry. The Committee has five people’s mediators with rich professional experience in CBEC.
To better provide legal guarantee for China (Hangzhou) Comprehensive Pilot CBEC Zone and
promote the healthy development of CBEC, Hangzhou promulgated China’s first local regulation on
CBEC, the Regulations of Hangzhou on CBEC Promotion (hereinafter referred to as “Regulations”). In
accordance with Article 39 of the Regulations, it is imperative to form professional arbitration institutions
for resolving CBEC disputes and developing an ODR mechanism for CBEC. To facilitate the arbitration
of CBEC disputes, the Legal Affairs Office (Arbitration Commission) of Hangzhou is trying to form a
CBEC arbitration center, create a model case database of CBEC dispute mediation, and develop a onestop online mechanism for online case filing, trial, mediation, and arbitration. The final objective is
to provide a judicial guarantee for the development of CBEC. Zhejiang’s courts created online courts
for e-commerce in 2015. Based on summarization of this pilot experience, the Central Commission
for Comprehensively Deepening Reform examined and adopted the Program for Forming Hangzhou
Internet Court on June 26, 2017. Hangzhou Internet Court was officially established on August 18, 2017.
Relying on Internet technologies, Hangzhou Internet Court mainly tries the cases related to CBEC
contracts, Internet infringement, electronic loan contract disputes, and Internet public welfare lawsuits,
and has established a model characterized by “online trials for online disputes.” To regulate the litigation
of Internet courts, the Supreme People’s Court of the PRC promulgated the Provisions on Several Issues
Concerning the Trial of Cases by Internet Courts on September 6, 2018. In March 2019, Hangzhou
Internet Court issued the White Paper on the Trial of E-Commerce Cases (2018), according to which
CBEC disputes have become a new growth point of e-commerce cases. It is reported that to help the
parties outside China participate in litigation, Hangzhou Internet Court also launched an English version
of the online litigation platform. In recent years, Hangzhou Internet Court has online tried a number of
cross-border cases, including the infringement case of Peppa Pig and the complaint of the Chinese citizen
Li against Banco BPM Società per Azioni’s domain name infringement (which was arbitrated by the
World Intellectual Property Organization). Noteworthily, Hangzhou Internet Court established on July 15,
2020, and the Cross-border Tribunal of Hangzhou Internet Court is China’s first cross-border tribunal, or
specifically, China’s first people’s tribunal for the centralized trial of cross-border digital trade disputes.
On the day of its establishment, the Cross-Border Trade Tribunal conducted an online complete-process
trial of its first case, a contract dispute between a Singaporean user (the plaintiff) and the online shopping
platform Zhejiang Tmall Network Co., Ltd. At present, the case is under further trial.
To better regulate markets and protect consumer rights, China’s CBEC platforms (e.g., Aliexpress,
Tmall Global, Global Purchase, KJT, and Kaola) have successively launched dispute resolution rules
for CBEC. Considering that Alibaba is the largest online B to B trading platform, Aliexpress and Tmall
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Global under Alibaba are taken as examples to discuss the ODR methods for CBEC and the enforcement
mechanism of ODR outcomes. According to the provisions of the AliExpress platform rules (seller rules)
and AliExpress’ dispute submission and negotiation procedure, CBEC disputes can be classified into
two types: (a) Buyers do not receive goods; (b) The received goods are not consistent with contractual
stipulations. When a buyer applies for a refund through the system, the dispute stage is initiated. Then,
the system advises the seller to actively negotiate the dispute with the buyer within the specified time.
If the buyer fails to reach a consensus with the seller on the fourth day subsequent to their first refund
application, the buyer can submit the dispute to the platform for adjudication. If the two parties keep
negotiating with each other, the system automatically submits the dispute to the platform for adjudication
on the 16th day after the buyer’s first refund application. If the seller does not actively enforce the
outcomes of dispute resolution, Aliexpress has the right to deduct an appropriate amount from the margin
paid by the seller to the platform and transfer the amount to the designated account of the buyer. To protect
the rights of buyers, Aliexpress also has various market management rights over sellers, including but not
limited to score deduction, deletion of goods, closure of stores, and restrictions on other technical services,
thus urging sellers to actively enforce the outcomes of dispute resolution.
In accordance with the Tmall Global Dispute Resolution Rules (revised version of 2019, hereinafter
referred to as “Resolution Rules”), CBEC disputes can be classified into in-sale disputes and after-sale
disputes. To ensure efficient, convenient, and rapid resolution of disputes, Chapter 5 of the Resolution
Rules stipulates the dispute resolution procedure in detail, including the initiation of a dispute, methods of
dispute resolution (including negotiation, the intervention of Tmall Global, and judicial channels), dispute
handling process, the time limit for dispute resolution, and enforcement of dispute resolution outcomes.
Depending on the outcome of a dispute resolution, sellers should bear appropriate liability. If sellers fail to
enforce the outcomes of dispute resolution within the specified time, Tmall Global should first compensate
the buyer on behalf of the sellers and then transfer the equal amount from the margin paid by the sellers
to its own accounts. Noteworthily, Tmall Global is not a judicial organ. In accordance with the Resolution
Rules, a disputing party, if having an objection to its adjudication, should refer the dispute to Hong Kong
International Arbitration Centre within 20 days after the adjudication is made by Tmall Global.

Legal Roadmap of China’s Essential Role in Developing an ODR Mechanism for
CBEC between the B&R Countries
CBEC has become a new path to serve the B&R Initiative, which was proposed by China. Article
72 of the E-commerce Law (effective as of 2019) requires that China should actively develop a dispute
resolution mechanism for CBEC, and the Supreme People’s Court issued the Opinions of the Supreme
People's Court Regarding Further Providing Judicial Services and Guarantees by the People's Courts
for the Belt and Road Initiative. Therefore, China should take an essential role in developing an ODR
mechanism for CBEC between the B&R countries. According to the above analysis of global legislative
practices and China’s practical exploration of the ODR for CBEC, China is actively developing a legal
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system of ODR for CBEC between the B&R countries, which includes specific principles (i.e., special
consumer protection, procedural fairness, and consumers’ personal information and data protection).
Governing Legal Principles
As mentioned above, insufficient remedies for consumers constitute a major reason why CBEC has
not developed rapidly. An effective legal mechanism of ODR for CBEC serves to remarkably enhance
consumer confidence in CBEC transactions, thus further promoting the benign development of CBEC.
The ODR mechanism for CBEC between the B&R countries should first comply with the principle
of special consumer protection. This reflects the value orientations (e.g., fairness and justice) of law
so that the ODR mechanism for CBEC between the B&R countries can consider the color of rights
and characteristics of civilization and provide a complete protection mechanism for the fulfillment of
consumer rights (Zheng & Gao, 2018). This study argues that the role of special consumer protection
in developing the ODR mechanism for CBEC between the B&R countries is mainly manifested in the
following aspects (including but not limited to): First, it provides diverse ODR methods (e.g., negotiation,
conciliation, online arbitration, and online court), which can be selected by consumers according to the
factors such as the severity of the dispute and value of subject matter. Second, different ODR methods
should be connected orderly and efficiently to ensure quick and efficient dispute resolution. In other
words, institutional design should facilitate rapid dispute resolution (for details, refer to the following
section). Third, it provides an effective enforcement mechanism for the outcomes of dispute resolution.
Owing to the special nature of CBEC disputes, it is necessary to strengthen the private enforcement
mechanism, especially the intensity of enforcement upon e-commerce platform operators (for details, refer
to the following section). Moreover, the ODR mechanism for CBEC between the B&R countries should
also comply with the principle of procedural fairness. In an ODR system, procedural fairness is mainly
measured in terms of six factors, including equal treatment, respect, neutrality, reliability, predictability,
and ethical rules. First, equal treatment means that the two disputing parties have an equal and reasonable
opportunity to make a request for dispute resolution and make a representation. Second, both consumers
and merchants should be respected regardless of the value of the purchased goods or services and their
social status. Third, the two disputing parties should be treated indiscriminatingly and experience
unprejudiced behaviors in the process of dispute resolution. Fourth, the two disputing parties should trust,
accept and abide by the rules and procedure for ODR. Fifth, the results of ODR should be predictable.
Sixth, dispute resolution should be based on moral values and moral standards (Abedi, Zeleznikow &
Brien, 2019, pp. 383-392). Finally, personal information and data protection for consumers is also of crucial
importance. The structured data (e.g., e-commerce transaction records of consumers and merchants
obtained by e-commerce platform operators by electronic means, consumers’ personal information, and
web access records of consumers) should be kept in secret. Because of the cross-border movement of
consumers’ personal information and during CBEC transactions, consumers enjoy new online civil rights
(e.g., right to be forgotten and right of portability) to their personal data. At the stage of dispute resolution,
the operators of public institutions (e.g., e-commerce platforms) have access to consumers’ personal
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information and data within the extent of dispute resolution. Moreover, the B&R countries are mostly
multilingual and stretch across Asia, Africa, and Europe. Therefore, the ODR mechanism for CBEC
between the B&R countries should be multilingual and be capable of dispute resolution at different times,
across different time zones, and asynchronously.
Legal Roadmap for Developing an ODR Mechanism for CBEC between the B&R Countries
General institutional design and requirements.
To guide the development of an ODR mechanism for CBEC between the B&R countries, China
should build an ODR platform following the example of the EU. However, the ODR platform cannot
be a specialized dispute resolution institution that provides diverse dispute resolution methods (e.g.,
compromise, conciliation, online arbitration, and online court) nor performs substantive dispute resolution
functions. In essence, the ODR platform serves as a referee, middleman, or facilitator in dispute resolution.
The ODR platform merely provides access services for third-party dispute resolution institutions (e.g.,
online arbitration institutions and online courts), but does not directly participate in specific dispute
resolution. Nevertheless, the ODR platform places high access requirements on third-party dispute
resolution institutions, including but not limited to the following two aspects. First, the dispute resolution
institutions have jurisdiction over CBEC disputes and have accumulated experience in resolving CBEC
disputes. Second, the consumer protection institutions of the B&R countries recommend eligible thirdparty dispute resolution institutions to the ODR platform, and then the ODR platform determines the
list of selected third-party dispute resolution institutions. As a method of dispute resolution, arbitration
requires that the two disputing parties reach a consensus beforehand. Owing to the special nature of ODR
for CBEC, a feasible solution can be described as follows: The e-commerce trading contracts signed
between consumers and merchants expressly stipulate that consumers should make a final decision
on whether to solve disputes through online arbitration, provided that e-commerce platform operators
require merchants to give implied consent to online arbitration beforehand. Generally, the e-commerce
platform system should tacitly consider the merchants as agreeing to resolve disputes through online
arbitration unless the merchants give a statement of denial beforehand. As mentioned above, the enforcers
of dispute resolution outcomes of CBEC have changed from public judicial organs into private enforcers.
When registering themselves with an e-commerce platform, merchants should promise that in case of a
dispute between them and consumers, they are willing to abide by the dispute resolution outcomes, and
otherwise, the dispute resolution outcomes should be enforced by third-party private individuals (e.g.,
e-commerce platform operators). To resolve CBEC disputes quickly and effectively, e-commerce platform
operators and merchants registered with e-commerce platforms should exhibit the ODR platform for
CBEC between the B&R countries at an eye-catching position on their websites. The objective is to
help consumers know how to seek a remedy (e.g., different ODR methods and effective enforcement
mechanisms for ODR outcomes) in case of a dispute between them and merchants.
Different ODR methods and their procedural design.
The ODR methods for CBEC between the B&R countries include compromise, mediation, online
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arbitration, and online courts. If a dispute arises between a consumer and a merchant for various reasons
(e.g., delay in delivery of goods or services, non-compliance of goods or services, defects in goods
or services, and false advertising), the consumer can reach a compromise with the merchant through
negotiation. When the consumer presents a compromise plan to the merchant, a compromise agreement
should be performed if they reach a compromise within ten calendar days.① If the merchant fails to
respond to the compromise plan within ten calendar days, the compromise plan should be implemented.
If the two disputing parties fail to reach a compromise within ten calendar days, the dispute resolution
automatically proceeds to the mediation stage. At the mediation stage, the e-commerce platform operator
intervenes in the mediation. The e-commerce platform operator can acquire related data (e.g., transaction
records between the consumer and merchant and the appeals of the consumer) and actively communicate
with the consumer and merchant as a neutral third party. Then, the e-commerce platform operator
should develop a mediation plan based on his/her judgment within 30 calendar days. If the consumer
and merchant both agree to the mediation plan, the dispute is resolved through mediation. The dispute is
considered as unresolved if either the consumer or the merchant does not agree to the mediation plan and
no mediation plan is developed within 30 days upon the commencement of the mediation stage.
In this case, consumers may choose between online arbitration and online courts for dispute resolution,
that is, the CBEC disputes are resolved based on the “arbitration or trial” principle. Consumers may choose
online arbitration or online courts as the final dispute resolution method. As mentioned above, consumers
should expressly declare that disputes can be resolved through online arbitration (if chosen) when they
conclude a transaction with merchants. Therefore, consumers should submit online arbitration requests
through the ODR platform for CBEC between the B&R countries. After receiving the online arbitration
requests, the ODR platform should first examine whether consumers and merchants have reached an
agreement about online arbitration for dispute resolution. If not, the ODR platform notifies the consumers
that the disputes can be resolved through other methods. If yes, the ODR platform should preferentially
select arbitration institutions with rich experience in the arbitration of CBEC disputes, depending on
various factors (e.g., the country where the ODR platform is registered, countries where the consumers and
merchants are located, and complexity of disputes). Then, the selected arbitration institutions should make
appropriate arbitral awards in accordance with their procedural rules and charging standards. For example,
Hangzhou International Arbitration Court, established on January 25, 2016, is an institution specializing in
the arbitration of international disputes. On November 23, 2018, the third Directors’ Meeting of Hangzhou
Arbitration Commission specially discussed and adopted the Arbitration Rules of Hangzhou Arbitration
Commission on Electronic Written Hearing of Simple Cases on electronic written hearing of simple cases on
the Intelligent Arbitration Platform, which was effective as of January 1, 2019.
If consumers fail to reach an agreement with merchants about online arbitration or are unwilling to
resolve disputes through online arbitration, the disputes can be referred to online courts. Subsequently, the

① The 10 calendar days here and the 10 and 30 calendar days below are just used for reference. The specific time limit should be ultimately determined in
accordance with the related rules released by CBEC platforms (e.g., Aliexpress and Tmall Global), as well as other considerations.
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litigation over CBEC disputes is faced with judicial jurisdiction. Owing to its virtuality, de-centrality and
globality, cyberspace breaks the boundaries of sovereign territories, thus shaking the region-based judicial
jurisdiction in traditional litigation (Xiong, 2015). However, judicial jurisdiction can be determined based
on the principle of “actual connection between litigation and venue of the court,” which is established by
reasonable interpretation of Article 265 of the Civil Procedure Law. In other words, a CBEC platform can
be regarded as a virtual place, to which the regional elements of defendants are restricted. For example,
Aliexpress and Tmall Global are both CBEC platforms, which are operated by Alibaba domiciled in
Hangzhou, and fall within the jurisdiction of China. This principle of connection can clarify the fuzzy
state of judicial jurisdictions in cyberspace (Feng, 2015). For CBEC platforms domiciled in Hangzhou,
if consumers choose to resolve disputes with merchants through litigation, they should file lawsuits with
Hangzhou Internet Court. Then, Hangzhou Internet Court will adjudicate the disputes in accordance
with the Provisions on Several Issues Concerning the Trial of Cases by Internet Courts. In addition, it
should be noted that not all disputes about CBEC between the B&R countries can be resolved through
online courts. To be eligible to be resolved through online courts, such disputes must meet the following
conditions: (a) Internet courts are available in cities where the operating companies of CBEC platforms
are domiciled; (b) CBEC disputes fall within their scope of jurisdiction. Otherwise, consumers can merely
resort to compromise, mediation, or online arbitration for dispute resolution.
In sum, the ODR mechanism for CBEC between the B&R countries aims to develop a funnel-like
dispute resolution system.
The effective enforcement mechanism for ODR outcomes.
If merchants fail to enforce the outcomes of dispute resolution (e.g., dispute resolution or mediation
agreements between the disputing parties, arbitral awards, and trial results of online courts) within 30
calendar days, consumers may request e-commerce platform operators to provide documentary evidence
of dispute resolution outcomes. In accordance with Article 58 of the E-commerce Law, e-commerce
platform operators should compensate the consumers in advance and then make a claim from the
merchants within the extent of the advanced compensation. To claim compensation effectively, CBEC
platform operators should require the merchants to pay a certain amount of consumer rights margin
before registering with the platforms, and the merchants should warrant the CBEC platform operators
that the amount of their consumer rights margin is sufficient. Moreover, the CBEC platform operators can
urge the merchants to actively enforce the outcomes of dispute resolution by taking appropriate measures
(e.g., deleting the merchants’ goods posted on their websites, close the merchants’ shops, and taking other
restrictive service measures).

Conclusions
In recent years, CBEC has become a new path to serve the B&R Initiative. To promote the orderly
and healthy development of CBEC between the B&R countries and increase consumer confidence in
CBEC transactions, it is imperative to develop an efficient, convenient, and simple ODR mechanism, as
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well as an enforcement mechanism for ODR outcomes. Considering that the B&R Initiative was proposed
by China, China should take an essential role in developing an ODR mechanism for CBEC between
the B&R countries in accordance with Article 73 of the E-commerce Law. Legally, the ODR for CBEC
between the B&R countries is essentially a combination of rule by technology and rule by private law. In
addition, China’s CBEC platforms (e.g., Aliexpress and Tmall Global) have accumulated some experience
in the operation of CBEC platforms and ODR for CBEC. When China develops an ODR mechanism
for CBEC between the B&R countries, compromise and mediation can be conducted directly in light of
the dispute resolution rules formulated by these CBEC platforms. Online arbitration and online courts
can be conducted by developing ODR platforms for CBEC and should be in line with the “arbitration or
trial” principle. If merchants fail to enforce the outcomes of dispute resolution on schedule, consumers
can require e-commerce platform operators to offer compensation in advance, and then the e-commerce
platform operators can claim compensation from the merchants.
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